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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Gml'n C. MANN
ATTORNTY SENERAL

Honorable L. J. Sulak, Chalrman
Pyblic Health Committee
The Senate

Austin, Texas
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Dear 3im:

the oonstltutlonalitg
authorize the State Bo
prices for any and a
the barber business

House ‘ > h Legislature likewise
involved the fixing ¢ 2 in“the barber business. In our
Opinion No. 0-830 : y 25, 1839, addressed to
Governor W, ' § department held House Bill No.
194 of the 48 -V e unconstitutional,

scale of minimum prices for
ehall have been agreeé upon,

ber Exam e by organired and representative
groupe of barbers of at least elghty-five (85)
ver cent of the liceneed barbers in any county of
this Btete, the Stste Board of Barber Examiners
shall have power to approve or &isespprove such
agreements end to declare and establish within
such county, by official order, the minimum
prices for any and all work or services ususlly
perfofmed in barber shops."
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Section 4 of Senate Bill Ro.864 resds as follows!

"The State Board eshall have the power to
conduot investigatione and hearings of all
sonditions affecting the barber husiness and
to promulgste rules and regulations fixing
the minimum prices for any and all work or
services usually performed in barber busines-
ses and shops as will beat prote ¢ publie
health, public welfare and public safety,
and as will enable barbers to furnish modern
and healthful service and ap»liances so as
to minimize the dangers to publioc health in-
cident to such work, taking into considera-
tion the conditions, ccets and conveniences
in meintaining sanitsry, heslthful end olean
barber shope and working conditions,”

The emergency clause of House Bill No., 194, Section
18 thereof, and the emergency clause of Senate Bill No. 64,
Seotion 21 thereof, are egsentially the same, Seotion 21 of
Senate Bill No. 84 resding as followa!

#Phe faot that there le at present no
law regulating minimum prioes of barber shops,
and the fgot thet a condition exiats in the
barbver buginess orrprofessjion which is coreat-
ing an unfair, demorslizing and uneconomic com-
petition and prectice in this 8tste, which is
resulting in price cutting to the sxtent of
limiting and preventing barbers from rendering
safe and healthful mervice to the publie, and
is causing to be crested an unesnitary condi-
tion, create an emergency and an imperative
public necessity that the Constitutional Rule
requiring all bills to be reed on three several
dgys in esch House be gnd the same is heredy
suspended, and that this Act teke effect and
be in foroe from and after its passage, and
it 18 g0 enacted."

It was our ooninion that House Bill No. 184 was un-~
oonstitutional, ae stated in our Opinion No. 0-830, because,
first, there wes not a discernible, substantial, and loglcal
relation between the means adopted by the bill and the legit-
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imate objeats of the exercise of the police power, to-wit,

the protection or the improvement of the nublio health, safe-
ty, morals, or general welfare. In consequence, the bill did
not represent a constitutional limitation and restriction up-
on rights otherwise gunrantead by the constitution. 1In the
second place, House Bill No, 194 was, in our ovinion, unconsti-
tutional as an unlawful delegation of leglslative power in
respeot to the provisions msking the authority of the Board to
fix prices in the barbering profession dependent upon the af-
firmative sction of eighty-five (85%) per cent of the barbers
in a particular county.

Senate Bill No. 64 does not contain the provisions of
Bouse Bill No,., 194 which were subjeot to the second ceriticiem
mentioned. The first remsina,

The fundamental question arising under House Bill)
No. 194 as to whether the Legislature may, as & legltimate
objeat of the exercise of the police power, authorizs the fixing
of orioes in the barber business, 1s the same in respect ta
Benste Bill No. 64,

¥hether minimum prices may be fixed by the State
Board of Barber Examiners of iteself, or in response to a sub-
miesion from a group of barbers in a gounty of this State, is
inmaterial upon the basie question of whether in any event the
liberties of an individual gusranteed by the Constitution may
be thus curtalled by the Legislature in the exercise of the
police power of the Btate.

In consequence, it would appear to be repétitious for
us to again diescuss this subjeot exhaustively ss was done in
our Opinion No, 0-830. o

Legislation authorizing the fixing of prices in the
barber businsse has never been before the courts of Texas.
The eourts in other states are not in agreement upon the gues-
tion. Legislative acts involving the fixing of prices in the
barber business have been held unconstitutional and void in tihe
following cases, the citatione of whioch are explanatory of
their origin:

City of Moblle vs., Rouse, 233 Ala. 622, 173
Southern 2686, 111 A.L.R, 349 {8ix judges in agreement,
one dissenting.)
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City of Mobile vs. Rouse, 27 Ala. Avp. 344,
173 Southern 254 (Two Judges in agreement, one judge
dissenting).

In re Xazas, 22 Calif. Aop. (24) 181, 70 Pao. (24)
8682 (Opinion by full court).

State vs. Ivees, 123 Fla. 401, 167 2outhern 394
(Four judges in agreement, two dissenting).

Dunoen va. City of Des ¥oines, 222 Iowa 218, 288
N.¥W. 847 (Opinion by full court).

In the following Jjurisfictions, such legislation
has been held constitutional: -

Herring vs. Arnold, 183 Okla. 392, 82 Pao. (24)
9;7 (:§ve Judges sgreeing, thres dissenting, ons judge
absent).

Board of Barber Examiners va. Parker, 190 La.
214, 182 SBouthern 4885 (On original hearing, Act held
unconstitutional, four judges agreeing, three dissenting;
oh rehearing, Aot held to be conatitutional, five judges
sgreeing, two dissenting). _

State vs. Fasokas, 283 VWie. 388, 269 N.¥, 700,
(Four judges sgreeing, three dissenting).

State vs., MeoMasters (Minn,), 283 K.¥, 767.
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The opinion of this depcrtment upon the oconstitution-
slity of any bill proposed in the Legislature is, of course, only
sdvisory in charaoter. It does not have the forsce and effeot of
s judgment rendered by one of our courts, It is our ecnvistion,
however, that the statutes contemplate, and the Legislature desire:

cur honest and considered judgment.

It is therefore the ovinion of thie Depertment that

Senate Bill No. 64 13 invelid. There is abaent, in our opinion,

the nscessary and substantial relation between the method and

mesns sdonted by the Aot and the protection of the pudblic health
or general welfare. A copy of our Opinion No. 0-830 is enclosed,
in which thie question is exhaustively discussed in relation to

House B1ill No. 194 of the 468th Legislature, Ve re-affire the
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correciness of this Opinion and deslare our opinion to be that
Senate Bill 64 is likewise unconstitutionsl.

Yours very truly
- ATTORNEY GENERAL OF TEXAS

IC8: s

APPROVEDAPR 4, 1941



